
 
 
CIVIL SERVICE COMMISSION, CITY AND COUNTY OF DENVER, COLORADO 
Case No. 11 CSC 10 
______________________________________________________________________ 
 
In the matter of: 
 

Jesse Sandoval (04036) 
Officer in the Classified Service of the Denver Police Department 

    
Petitioner. 

 
______________________________________________________________________ 
 

FINDINGS, CONCLUSIONS, DECISION AND ORDER  
______________________________________________________________________ 
 
 Pursuant to Rule 12, Sec. 4.A. and Sec. 8, the evidentiary hearing in the instant 
matter was heard before Hearing Officer Susan J. Eckert on July 11, 2011.  At the 
hearing, Petitioner appeared pro se and Respondent Manager of Safety for the City and 
County of Denver, Charles F. Garcia, was represented by Assistant City Attorney, 
Franklin A. Nachman, Esq. 
 

THE DISCIPLINE AT ISSUE 
 

 A Departmental Order of Disciplinary Action was issued by the Manager of 
Safety in Case No. P2010 02 063, dated April 28, 2011, modifying the Order of 
Discipline dated April 14, 2011 (Respondent’s Exhibit 1-1).  The Departmental Order of 
Disciplinary Action stated: 
 

You are hereby suspended without pay for sixteen (16) days for violation of RR-
115.1 of the Operations Manual as it pertains to C.R.S. 42-4-1301 and 
suspended without pay for ten (10) days for violation of RR-115.1 as it pertains to 
C.R.S. 18-12-106, for a total of twenty-six (26) days suspended without pay.  The 
twenty-six (26) days suspension without pay will be effective immediately. 
 

Alleged Violation of RR-115.1, Conduct Prohibited by Law: 
 
The relevant provisions for this violation are as follows: 
 
Officers shall obey the Charter of the City and County of Denver, all City 
ordinances, and all state and federal statutes. 
 
As it pertains to: 
 
Colorado Revised Statutes 18-12-106 Prohibited Use of Weapons, which states:  



 
A person commits a Class 2 Misdemeanor if: 
 
The person has in his or her possession a firearm while the person is under the 
influence of intoxicating liquor or of a controlled substance, as defined in section 
12-22-303(7), C.R.S. Possession of a permit issued under section 18-12-105.5, 
as it existed prior to its repeal, or possession of a permit or a temporary 
emergency permit issued pursuant to part 2 of this article is no defense to a 
violation of this subsection (1). 
 

THE APPEAL 
 

Petitioner did not appeal the discipline relating to the violation of RR-115.1 of the 
Operations Manual as it pertains to C.R.S. § 42-4-1301, Driving Under the Influence.   
Petitioner received and accepted a sixteen day suspension without pay for that 
violation.  Petitioner filed a timely appeal of his discipline for the alleged violation of RR-
115.1 as it pertains to C.R.S. § 18-12-106, Prohibited Use of Weapons, and the ten day 
suspension without pay. 

 
Petitioner asserts that he did not violate C.R.S. § 18-12-106(d) claiming that he 

did not possess a firearm while under the influence of intoxicating liquor.  In addition, 
Petitioner challenged the ten day suspension claiming that the discipline was 
inappropriate and inconsistent with similar discipline imposed under similar 
circumstances and that the discipline was inconsistent with the Denver Police 
Department Disciplinary Matrix (the “Matrix”). 
 

THE ISSUES 
 

The issues raised by the parties are as follows: 
 
 Whether Respondent has shown that Petitioner violated RR-115.1 of the 
Operations Manual as it pertains to C.R.S. § 18-12-106, Prohibited Use of Weapons, in 
that Petitioner allegedly had in his possession a firearm while Petitioner was under the 
influence of intoxicating liquor on the night in question; and 
 
 Whether Respondent has shown that the alleged Rules Violation of RR-115.1 of 
the Operations Manual justifies Petitioner’s ten day suspension without pay from the 
Classified Service of the Denver Police Department. 
 
 Petitioner contends that under C.R.S. § 18-12-106, Petitioner was not “in 
possession” of a firearm as that term is used in subsection (1)(d) while under the 
influence of intoxicating liquor.  Petitioner’s position is based on the fact that Petitioner 
was not charged by the Silverthorne Police Department for such a violation and 
Petitioner was not in the car at the time of contact with the Silverthorne Police 
Department.  In addition, even if Petitioner is found to have been “in possession” of a 
firearm as that term is used in subsection (1)(d) while under the influence of intoxicating 
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liquor, Petitioner contends that the ten day suspension without pay is not justified for 
this violation.  
 
 Respondent contends that the Manager of Safety was correct in his analysis of 
the Internal Affairs Bureau investigation concluding that Petitioner was in possession of 
a firearm while under the influence of intoxicating liquor, and correct in sustaining the 
alleged violation.  In addition, Respondent asserts that the Manager of Safety was also 
correct in the assessment of the ten day penalty for the violation. 

 
FINDINGS AND CONCLUSIONS 

 
1. Office Sandoval Was In Possession of a Firearm While Intoxicated. 

 
The facts in this matter are generally not in dispute.  On February 17, 2010, while 

off duty, Officer Sandoval traveled to Silverthorne, Colorado, in his personal vehicle 
about 70 miles away from Denver into the mountains near I-70 with his loaded gun in 
the vehicle.  Officer Sandoval chose not to leave the loaded gun in a safe place in his 
residence due to safety concerns he had with his neighborhood nor did he secure the 
gun in any way in his vehicle.  Instead, Officer Sandoval placed the loaded gun in the 
console of his vehicle between the car seats where it remained under his possession 
while he was arrested in Silverthorne. 
 

That night, Officer Sandoval visited the Dillon Dam Bar in Silverthorne and 
consumed enough alcohol to have a blood alcohol level of .246, or three times the legal 
limit of .08 allowed under Colorado law for Driving While Intoxicated.  Around 8:00 p.m. 
that evening, Officer Sandoval left Silverthorne and drove his vehicle off a road close to 
town into an embankment after consuming alcohol at the bar.  Two Silverthorne police 
officers responded to the scene in response to 911 calls made by members of the public 
about the vehicle.  One of the responding officers, Officer Baldwin, noted that Officer 
Sandoval had watery eyes and slurred speech when she contacted him.  Officer 
Sandoval asked to be taken home and released and identified himself as a member of 
the Denver Police Office to the Silverthorne officers.  Officer Baldwin refused to release 
Officer Sandoval and requested that he submit to sobriety testing.  When Officer 
Sandoval was not released by the Silverthorne officers, Officer Sandoval became 
belligerent and resorted to name calling and strong language aimed at the Silverthorne 
officers. 

 
 At all relevant times, the loaded gun remained in Officer Sandoval’s possession 

in the vehicle console while Officer Sandoval was operating a vehicle under the 
influence of alcohol.  From the testimony and evidence of alcohol consumption, Officer 
Sandoval should not have been operating the vehicle nor should he have had a loaded 
gun in his vehicle since he was clearly under the influence of alcohol.   Upon learning 
that Officer Sandoval was a police officer, Officer Barger, the other responding officer, 
inquired about whether Officer Sandoval had a weapon with him.  Officer Sandoval 
indicated that he had a gun in the vehicle.  Officer Barger proceeded to secure 
possession of the gun from the vehicle and take the gun as evidence in the matter.  
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Importantly, until the gun was confiscated by Officer Barger, Office Sandoval had full 
access to the gun in his vehicle while he was intoxicated. 

 
Officer Sandoval was charged with DUI but later accepted a plea for DWAI and 

received a 16 day suspension for that violation, which is not contested in this matter.  In 
addition, while not being charged with a Class 2 Misdemeanor for a Prohibited Use of a 
Weapon by the Silverthorne police, Officer Sandoval received a 10 day suspension for a 
Rules violation for the possession of a deadly weapon while intoxicated.  Note, the fact 
that Officer Sandoval was not charged with a Class 2 Misdemeanor due to the exercise 
of prosecutorial discretion does not prevent the Department from finding a Rules 
Violation for purposes of discipline if the evidence supports a finding of a violation of 
C.R.S. § 18-12-106. 

 
The first issue presented is whether Officer Sandoval was “in possession” of a 

firearm while he was under the influence of intoxicating liquor.  There is no dispute that 
at the time Officer Sandoval was operating his vehicle after leaving the Silverthorne bar, 
as well as when he was confronted outside of his vehicle by the Silverthorne officers 
that Officer Sandoval was intoxicated.  Officer Sandoval’s blood alcohol level at 9:17 
p.m. on the night of February 17, 2010, more than one hour after he drove his vehicle 
off the road into the embankment, was found to be more than three times the legal limit 
for a DUI.  Nor is there any dispute that Office Sandoval had a loaded firearm in his 
vehicle’s console at all relevant times. 

 
In People v. Garcia, 197 Colo. 550, 554, 595 P.2d 228, 231(1979), the Colorado 

Supreme Court found that the term “possession” as used in C.R.S. § 18-12-106(1)(d) is 
the “actual or physical control of a firearm.”  The determination of whether or not a 
firearm is within one’s actual or physical control is a question of fact.  Garcia, 197 Colo. 
at 554, 595 P.2d at 231, n. 4. There is no evidence that Officer Sandoval was in “actual” 
possession of a firearm at the time of the accident or when he was contacted by the 
Silverthorne officers since the gun was not on Officer Sandoval’s person.  However, that 
is not the end of the analysis since under Colorado law “possession” has been defined 
to also include physical control of a firearm.  The Colorado Supreme Court noted that 
some important factors to consider when determining “possession” are as follows: (1) 
the proximity of the defendant to the firearm; (2) the ordinary place of storage of the 
firearm; (3) the defendant’s awareness of the presence of the firearm; and (4) locks or 
other physical impediments which preclude ready access to the firearm.  Id. 

 
Applying these factors to the instant case, it is clear that Officer Sandoval was in 

“possession” of the firearm pursuant to section 18-12-106(1)(d) at the time of the 
incident in question due to his “physical control” of the firearm.  Officer Sandoval was in 
close proximity to the firearm both while he was driving his vehicle and after the 
accident when he was contacted by the Silverthorne police.  The firearm was stored in 
the console of his vehicle, not in its ordinary place of storage or in a lockbox.  Officer 
Sandoval knew that he had placed the loaded gun in his vehicle’s console.  Finally, and 
most importantly, there were no locks or other physical impediments which precluded 
ready access to the firearm while stored in the vehicle’s console. 
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 Officer Sandoval argued that he had a good reason for carrying the weapon in 
his vehicle while off duty.  However, any such reason is irrelevant since the possession 
of a firearm while intoxicated is a strict liability offense pursuant to C.R.S. § 18-12-106. 
See People v. Wilson, 972 P.2d 701 (Colo. App. 1998).  Once Officer Sandoval chose 
to possess the loaded weapon off duty, he was required to refrain from becoming 
intoxicated pursuant to C.R.S. § 18-12-106(d)(1). 
 

Based on the testimony and evidence presented, Officer Sandoval was “in 
possession” of a loaded, unsecured weapon while intoxicated.  This risky conduct 
presented a potential threat to Officer Sandoval, the Silverthorne officers, and the 
public.  As such, for disciplinary purposes, Officer Sandoval committed a Rules Violation 
as it pertains to a prohibited use of a weapon while intoxicated in contravention of 
C.R.S. § 18-12-106(d)(1). 
  

2. The Penalty Issued for the Rules Violation Was Appropriate. 
 

Officer Sandoval received a ten day suspension for the Rules Violation at 
issue from the Manager of Safety.  Officer Sandoval contends that the penalty 
issued was excessive and not appropriate given the application of the Matrix and 
comparable disciplines of other officers cited for Possession of a Firearm while 
Intoxicated. 

 
   Safety Manager Garcia testified as to the basis for his application of the 

Matrix for the violation.  The Safety Manager determined that the violation was a 
Category “D” violation.  That type of violation relates to “conduct substantially 
contrary to the values of the Department or that substantially interferes with its 
mission, operations or professional image, or that involves a demonstrable 
serious risk to officer or public safety.”  (Respondent’s Ex. 45-5).  In applying a 
Category D violation to a first time violation in seven years, the Matrix indicates 
that the violation is a Level 5.  Appendix F – the Penalty Table and Discipline 
Matrix delineates that the presumptive penalty for a Level 5 is 10 days 
suspension.  (Respondent’s Ex. 45-1). 

 
 Safety Manager Garcia selected Category D because he felt the IAB 

investigation revealed that the conduct at issue was substantially contrary to the 
values of the Department, the professional image of the Department and involved 
a serious risk to the officer and public safety.  

 
 A lesser presumptive penalty would be applicable if the violation was not 

substantially contrary to the values of the Department or there was no serious 
risk to the officer or public safety by the conduct for example under Category C.  
A Category C first time violation would be a Level 3 with a presumptive penalty of 
2 fined days. 
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 The testimony of Safety Manager Garcia established that there was a 
serious risk associated with having an officer carrying a loaded, unsecured 
weapon in his vehicle while he was three times the legal limit for a DUI.  This 
conduct presented a serious risk to the officer.  Officer Sandoval was found to be 
very intoxicated based on his blood alcohol level, his appearance and conduct 
toward the other officers.  In addition, the evidence established that a loaded, 
unsecured weapon at the side of an intoxicated officer presents a serious risk in 
that the weapon could have been accessed by a member of the public.       

 
 The gun should have been placed in a lock box or secured in a manner so 

that neither Officer Sandoval nor any members of the public would have had 
access to the gun while Officer Sandoval was intoxicated.  In addition, Officer 
Sandoval’s conduct damaged the reputation of the Denver Police Department 
because his actions were investigated by the Silverthorne Police Department and 
thus became known to the Silverthorne Police Department, a neighboring 
jurisdiction.  The Safety Manager testified that the Denver Police Department is 
often criticized by neighboring jurisdictions for its behavior and that this incident 
exacerbated that negative reputation. 

 
 Officer Sandoval did not present any evidence to rebut Safety Manager 

Garcia’s testimony as to the seriousness of the violation and the risks involved.  
In addition, Officer Sandoval did not present any evidence of mitigating factors.  
While Officer Sandoval may have had concerns about leaving his weapon at 
home, he needed to take precautions to secure the loaded gun once he decided 
to consume alcohol while in possession of a loaded gun.   As such, the Manager 
of Safety demonstrated that the Matrix was properly applied when he designated 
the violation as a Category D with a Level 5 presumptive penalty. 

 
 Finally, the presumptive penalty of ten days suspension was consistent 

with comparable discipline in other matters involving officers in possession of a 
firearm while intoxicated.  The Safety Manager presented evidence of three other 
disciplinary matters involving possession of a firearm while intoxicated.  In two of 
the cases (Morelock and DiPaolo), the officers received 14 day suspensions.  
(Respondent’s Exs. 46-1 and 46-3).  The Safety Manager distinguished the third 
matter in that the officer (Lemmons) received a ninety day suspension for a Level 
F mitigated penalty for an alleged DUI in conjunction with two fined days for the 
alleged weapon violation from the Safety Manager.  (Respondent’s Ex. 46-2).  
The ninety day suspension was the maximum penalty allowed without reaching 
termination (the Safety Manager testified that termination was not justified).  
Thus, according to the Safety Manager, the ninety day suspension was the main 
focus of the discipline, not the weapons violation. 

 
In conclusion, the presumptive penalty for a Level 5 violation of ten days 

suspension was appropriate in light of the evidence presented by the parties.   
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DECISION AND ORDER 
 

The Petitioner violated RR-115.1 as it pertains to C.R.S. § 18-12-106 by 
possessing a weapon while intoxicated. 

 
The April 28, 2011, Order of Disciplinary Action in Case No. P2010 02 063 

is affirmed as follows: 
 
 The decision finding Petitioner in violation of RR-115.1 of the Operations 
Manual as it pertains to C.R.S. § 18-12-106 and suspending him without pay for 
ten days is sustained.   

 
NOTICE OF APPEAL RIGHTS 

 
 Petitioner is hereby notified of his right to appeal the decision herein either to the 
Commission or directly to the District Court in accordance with the Colorado Rules of 
Civil Procedure currently in effect.  An appeal to the Commission shall be initiated by 
filing an original and one copy of a Notice of Appeal with the Commission within fifteen 
(15) calendar days of the date noted on the certificate of mailing/service of the Hearing 
Officer’s decision by the Commission, and promptly serving the Notice on the opposing 
party or counsel, including a certificate of service/mailing.   

 
 
Dated this 10th day of August, 2011 
Littleton, Colorado 
 

       /s/ Susan J. Eckert 
___________________________ 

       Susan J. Eckert 
       Hearing Officer     
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